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PER CURIAM.  
 Petitioner Gregg Burnett seeks certiorari review of the Final Order of the Hearing 

Officer of the Bureau of Administrative Reviews, Department of Highway Safety and 

Motor Vehicles entered on September 27, 2016.  The Decision affirmed the order of 

suspension of Petitioner’s driving privileges.  The Petition for Writ of Certiorari is denied. 

Statement of Case 
 No testimony was presented in this case, but at the Formal Review Hearing the 

Hearing Officer accepted documentary exhibits into evidence. The hearing officer's 

decision may be based solely upon the documents submitted by the arresting agency.  

See § 322.2615(11), Fla. Stat. (2017).  



Burnett v. DHSMV, Case No: 16-000051AP-88A 

 2 

Florida Highway Patrol Trooper Angelicchi prepared an "Arrest Report" and an 

"Alcohol and Drug Influence Report" which were admitted into evidence during the 

hearing. The reports indicate that on August 12, 2016, Trooper Angelicchi observed 

Petitioner’s vehicle stopped in a left turn lane on U.S. Highway 19 for two complete traffic 

signal cycles. When Petitioner finally began moving, he made a wide left turn, disturbing 

other traffic. Petitioner continued to drive erratically, and Trooper Angelicchi commenced 

a traffic stop. Petitioner exhibited signs of impairment, and the trooper requested 

Petitioner submit to Field Sobriety Exercises (“FSEs”). Petitioner performed poorly on the 

exercises, and was arrested for Driving Under the Influence (“DUI”). Petitioner stated that 

he would provide a urine sample at the jail. Petitioner provided a breath sample, and no 

alcohol was detected. Trooper Angelicchi then asked for a urine sample, and Petitioner 

refused. Petitioner was read implied consent, and refused again. As a result, Petitioner’s 

license was suspended.  Petitioner requested a DHSMV formal review, at which the 

Hearing Officer affirmed the suspension.  Petitioner then filed the instant Petition. 

Standard of Review 
 Circuit court certiorari review of an administrative agency decision is governed by 

a three-part standard: (1) whether procedural due process has been accorded; (2) 

whether the essential requirements of law have been observed; and (3) whether the 

administrative findings and judgment are supported by competent substantial evidence.  

State, Dep't of Highway Safety & Motor Vehicles v. Sarmiento, 989 So. 2d 692, 693 (Fla. 

4th DCA 2008).   

Analysis 
 Petitioner’s sole argument is: 

 “The Hearing Officer improperly sustained Petitioner’s suspension because 
the record was devoid of any competent substantial evidence that Trooper 
Angelicchi had reasonable cause to believe Petitioner drove or was in actual 
physical control of a vehicle while under the influence of a chemical or controlled 
substance to the extent his normal faculties were impaired thereby departing from 
the essential requirements of law, to the detriment of Petitioner.” 

In order to request a urine test, an officer must have “reasonable cause to believe 

such person was driving or was in actual physical control of a motor vehicle within this 

state while under the influence of chemical substances or controlled substances.” § 

316.1932(1)(b), Fla. Stat. (2017). To determine the reasonableness of the officer, “[t]he 
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correct test to be applied is whether the particular officer who initiated [a seizure] had an 

objectively reasonable basis…” Dobrin v. Florida Dept. of Highway Safety & Motor 

Vehicles, 874 So. 2d 1171, 1174 (Fla. 2004). Petitioner does not allege that the traffic 

stop itself was improper, only that in the instant case, the record lacks competent 

substantial evidence that Mr. Burnett was under the influence of anything other than 

simply “medications.” Because not all medications are controlled substances, Petitioner 

argues that there is insufficient evidence to show that his alleged impairment was 

attributable to controlled substances. 

In support of his claims, Petitioner relies on Estrada v. State, 18 Fla. L. Weekly 

Supp. 579a (Fla. 11th Cir. Ct., April 18, 2011). The Estrada court reviewed a denial of a 

motion to suppress a defendant’s refusal to submit to a urine test in a county court DUI 

case. Id. Subsequent to the DUI arrest, the defendant provided breath tests 

demonstrating .071/.068 blood alcohol content levels. Id. The arresting officer then 

requested a urine sample, and the defendant refused. Id. The officer testified that he 

overheard the defendant saying that he “needed to take medication” for pain he was 

experiencing. Id. The court held that the arresting officer did not witness any outward 

manifestations that would indicate the influence of a narcotic, and as such, lacked 

probable cause necessary to request a urine sample. Id.  

Petitioner’s reliance on Estrada is misplaced. In the case sub judice, the record is 

replete with outward manifestations that indicate the influence of controlled substances. 

Petitioner drove erratically and improperly; after the traffic stop was initiated, Petitioner 

reacted hysterically, yelling that he was sorry for driving and explaining that he had taken 

some “medications;” Petitioner fell asleep, woke up, and began crying; Petitioner 

exhibited signs of intoxication, yet Trooper Angelicchi indicated he did not smell an odor 

of alcohol; and, the results of the breath tests indicated no alcohol was in Petitioner’s 

system. The evidence is sufficient to allow a finding of impairment attributable to 

controlled substances. 

Conclusion 
 The Court is not to reweigh the evidence, but is only to determine if competent, 

substantial evidence supports the Hearing Officer's findings and Decision.  Dep't of 

Highway Safety & Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d DCA 
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2006). In reviewing all the evidence of record as detailed above, this Court concludes that 

reliable, competent, substantial evidence supports the Hearing Officer's decision to 

sustain the suspension of Petitioner’s driving privileges. The Petition for Writ of Certiorari 

is denied. 

DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

27th day of November, 2017. 

Copies furnished to: 

Matthew W. Kindel, Esq. 
7614 Massachusetts Ave. 
New Port Richey, FL 34653 

Stephen D. Hurm, Gen. Counsel 
Monique L'Italien, Asst. Gen. Counsel 
P.O. Box 540609 
Lake Worth, FL 33454 

Original Order entered on November 27, 2017, by Circuit Judges Linda R. Allan,
Keith Meyer, and Patricia A. Muscarella.


